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Charitable Gifts of Private Business Interests 
A private company owner’s business is an integral part of their life, and often their most appreciated asset.  As 
charitably-minded business owners contemplate the sale of their businesses, many ask if it makes sense to transfer a 
portion of the business to charity prior to the sale.  In many cases, the answer is yes, but it’s a complex area that must 
be approached thoughtfully, strategically and early on.   
 
Charitable Recipients of Gifts of Private Business Interests 
Which charities are potential recipients of these types of gifts?  Most charitable organizations are not equipped, or even 
allowed by internal policies, to receive directly gifts of private business interests.  Why?  Primarily because most 
nonprofits exist to serve their mission, and owning and potentially operating a business, and the risks associated with 
that, is not in their best interests.  There are a handful of very large, sophisticated organizations that will accept these 
gifts directly.  For example, The Nature Conservancy and Harvard do accept these gifts, and have in-house legal teams 
ready to help.  They are the exceptions, however, so making this type of gift directly to a mission-based nonprofit is rare. 
 
Many business owners will ask if a Private Foundation can be used as the recipient.  There are typically two tax 
drawbacks to using a private foundation.  First, when gifting appreciated assets to a private foundation, the donor’s tax 
deduction of the fair market value of the asset is limited to 20% of adjusted gross income (compared to 30% when given 
to a public charity).  Perhaps even more challenging, the donor can only deduct the fair market value (versus the cost 
basis) if the stock is a qualified appreciated security, meaning they are traded on a public exchange.  Obviously, private 
company stock is not qualified, severely limiting the use of private foundations for such gifts.  Additionally, donor advised 
funds (DAF) are much easier to establish, operate and manage than a Private Foundation.   
 
For the reasons above, a DAF, sponsored by a public charity, is often the best recipient for gifts of private business 
interests.  DAFs are normally sponsored by a community foundation or by one of the main custodians, (ex., Schwab or 
Fidelity). 
 
Factors in Choosing the Right DAF When Making a Gift of a Private Business Interest 
Whether the sponsor charity (charity) is a community foundation or a financial firm, be sure to compare them because 
there are many differences: 

 How often do they receive gifts of business interests, and do they have in-house expertise? 
 How thorough is the defined process to accept these gifts? 
 How much will their due diligence cost? 
 What post-gift services do they offer, and what does it cost? 
 Is the charity structured as a trust or a corporation as this will impact the tax rate on Unrelated Business 

Income (UBIT)?  Charities structured as trusts usually have lower UBIT rates. UBIT is designed to put tax 
paying businesses on equal footing with charities, who ordinarily don’t pay tax.  In addition, if the private 
business is structured as an S Corporation, or is an LLC taxed as an S Corporation, not only are the 
earnings subject to UBIT, but the gain on the sale is as well.  The UBIT rate for an entity structured as a 
corporation is usually the highest corporate rate, which is currently 21%.  The UBIT rate for an entity 
structured as a trust begins at 20%.  However, trusts, unlike corporations, receive a full 60% (100% in 2020) 
deduction for charitable contributions made in cash. 

 Is rollover equity to the owner expected as part of the terms of sale?  If so, will the DAF accept it? 
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Key Considerations 
Transferring a portion of a private business can involve many steps, and each situation, and business, is unique.  
Starting this process as far in advance of a sale as possible is imperative so that the key items below can be considered 
thoughtfully and strategically. 
 
Timing & the Asset to be Gifted 

 When is the best time to begin this process?  The easy answer is as early as possible because the steps below 
take time.  Ordinarily, the process begins when the client receives a Letter of Intent (LOI) from a buyer.  The 
due diligence period (typically 90 days or so) after the LOI is received is usually long enough to accomplish the 
below.  However, if a client knows that he will sell at some point in the near future, starting the process before 
an LOI is received should be considered. 

 Most of the time, determining the asset to be gifted is straight forward, but it can be more difficult than it sounds 
if there are layers of ownership or complicated business structures.   For example, we recently completed a gift 
where the client owned 100% of an S Corporation.  The S Corporation then owned 30% of an operating LLC.  In 
this situation, is the client giving a portion of his S Corporation, or is the S Corporation giving a portion of the 
LLC?  After careful analysis, it was determined that the client was giving a portion of the S Corporation. 

 Under current tax law, an LLC can elect to be taxed as an S Corporation, Partnership or C Corporation.   Since 
the tax status of an entity is a very relevant factor in calculating the benefits of these types of gifts, it is important 
to know the election made by the LLC.  As mentioned earlier, an S Corporation must pay UBIT on the gain 
when sold.  An LLC taxed as an S Corporation would also bear this disadvantage. 

 Do all of the governing documents allow the transfer of shares/interests to a DAF?   It is not unusual to discover 
that something in the operating agreement or some other document hinder the ability to transfer shares or 
interests.  Some common examples are that the operating agreement may limit transfers of its shares to a 
defined class of recipients, or it will indicate an approval process before shares can be transferred.  If that is the 
case, these documents can usually be modified, ratified, or amended in order to make the gift possible.  These 
issues are usually surfaced in the DAFs due diligence process, which is covered next. 

 
The DAFs Process of Accepting the Asset 

 The process usually begins with the client signing a letter of understanding (LOU) provided by the DAF.  This 
document lays out roles and responsibilities throughout the due diligence process. 

 Since UBIT will be a factor in all private business gifts except for gifts of C Corporation shares, which are rare, 
the next step in the process is the completion of the UBIT questionnaire or analysis. Each DAF will have its own 
form.  This questionnaire should be completed by the the company CFO, or the business’s CPA firm.  It is very 
important that the form be 100% complete, because the DAF will typically not accept it if it’s not. 

 The DAF should have a list of documents that they need to review to determine acceptability, and to aid them in 
their UBIT calculation.  Operating agreements, governing documents, stock certificates, 2 or 3 years of 
corporate tax returns, and forms k-1 are usually high on the review list. 

 Once all of the documents above are prepared and submitted, the DAF will determine the UBIT rate and 
acceptability of the asset.  They will communicate which agreements or documents need to be amended or 
modified before they will accept the gift.  In addition, they will usually communicate appropriate “carve out” 
language.  A DAF receiving a private business interest does not want to be responsible for any representations 
or warranties that a seller may be required to provide the buyer.  This “carve out” language is provided so that it 
can be included in the final sale agreements. 

 This is typically the best time to convene a meeting that should include the DAF representatives, CPA(s), estate 
and company attorney, the financial advisor, and any other relevant advisors so that a well-developed timeline 
with job assignments can be hashed out so that documents can be amended, if necessary, and all the steps to 
complete the gift can be done on a timely basis.  Remember, if an LOI is in place, the clock is running and it’s 
important to have a clear understanding of roles, responsibilities and timing. 
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Finalizing the Transfer 
 Having an LOI in place does not mean it’s too late to make the gift because at this point there remains many 

contingencies and both parties can still walk away from the deal.  Once the terms are binding, however, it is too 
late.  This is what makes the timing of these gifts challenging because DAFs don’t want to hold private business 
interests very long, yet starting the process early is important.  A best practice is to complete all the due 
diligence as early as possible but wait as long as possible to actually transfer the shares or interests. 

 Using the estimated UBIT rate provided by the DAF, and other relevant information, the next step is comparing 
the benefit of making the transfer before the sale of the company, versus gifting cash after the sale.  Obviously, 
it’s important to make sure the client’s CPA is involved in these calculations, because every gift, sale, and 
personal tax situation is unique, and complications can arise.  Additionally, the owner’s tax deduction needs to 
be considered because the presence of liabilities, or assets like accounts receivable or inventory, can impact 
the deduction.  Detailed tax calculations are critical at this stage.   

 If it’s determined that a gift before the sale is best, determine (with the CPA) the optimal amount considering the 
30% of AGI limitation, 5-year carry over for charitable contributions, client’s need for cash, etc. 

 Establish the DAF account at the charity.  The process to open the account may be different than a standard 
DAF funded with publicly traded securities or cash, so make sure you’re communicating with the DAF personnel 
who handle these types of gifts. 

 Have legal counsel create the stock transfer agreement and determine if other documents need modified or 
created, like amendments to operating agreements, a stock power, board consent, or anything else.  There are 
often more documents needed here than expected, so make sure plenty of time is allowed.  Additionally, and 
importantly, what if the transfer is made but the business doesn’t sell as expected?  Most DAFs will hold private 
business interests for up to 2 years, but they may require some type of Put Right agreement with the client.  
Obviously, this needs to be carefully considered. 

 The IRS allows a charitable contribution for the fair market value of the transferred interest.  Assuming the gift is 
more than $5,000, an appraisal performed within 2 months of the gift, or before the tax return is filed for the year 
of the gift, is required.  Many people ask if the sale price can be used instead of an appraisal, but the IRS is 
pretty clear that an appraisal is required because valuing a gift is time and event specific and needs to take into 
account any applicable discounts and other relevant factors.  Thus, it’s necessary to determine who should do 
the appraisal. 

 
Common Stumbling Blocks 
The process to complete gifts of private business interests is often started with the best intentions, but many times is 
abandoned along the way.  The most common reasons for this are: 

 Completing the business sale is a complex and consuming process.  Adding additional complexity to the 
process by trying to make a gift of shares can be too much. 

 The business owner is ambivalent about the idea and as a result, getting all of the advisors lined up and ready 
to go is difficult.  Remember, the owner’s desire to pursue this type of gift is critical. 

 The process starts too late in the sale negotiations. 
 One of the governing documents does not allow this type of transfer, and amending it is too problematic. 
 The purchaser requires an F reorganization (beyond the scope of this summary) or wants to purchase the 

assets rather than the stock.  While neither makes the gift impossible, both scenarios add complexity. 
 The analysis determines that the benefit to giving stock before the sale versus cash after the sale is not 

significant enough to warrant all of the extra work. 
 

Disclosure: This material is for informational purposes only and is not intended to serve as a substitute for personalized investment advice or as a recommendation or solicitation of any particular 
security, strategy or investment product. Diversification cannot assure profit or guarantee against loss. There is no guarantee that any investment will achieve its objectives, generate positive returns, or 
avoid losses. Sequoia Financial Advisors, LLC makes no representations or warranties with respect to the accuracy, reliability, or utility of information obtained from third-parties. Certain assumptions 
may have been made by these sources in compiling such information, and changes to assumptions may have material impact on the information presented in these materials. Sequoia Financial 
Advisors, LLC does not provide tax or legal advice. 


