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Altering an Irrevocable Trust 
Irrevocable trusts established during life or at death as part of an estate plan represent a primary method used to transfer 
and manage assets to meet the objectives and dispositive goals of the grantor and the beneficiaries at the time they are 
created.  Goals and objectives can change quickly with the circumstances of the grantor and the beneficiaries, but 
irrevocable trusts by their very nature do not.  The following is an overview of potential methods for altering trust provisions 
to better align the Grantor’s original intentions with changing circumstances of current and future beneficiaries.  

Common Modification Requests 

The following is a list of changes typically requested by beneficiaries, Trustees, and Grantors: 

1. Refine trustee succession provisions 

2. Transfer of trust situs to a new jurisdiction 

3. Ratification of prior acts of the Trustee and other advisors  

4. Division of administrative responsibilities 

5. Adjustments to beneficial terms (eliminating required outright distributions at specific beneficiary ages) 

6. Adjusting remainder beneficiaries 

7. Adding stronger spendthrift provisions 

8. Change in income tax status (grantor to non-grantor trust) 

9. Adding or refining provisions related to investment management  

10. Division of pot trusts into separate trusts for each beneficiary  

11. Correction of drafting error or vague trust provisions 

Modification Methods 
What follows is an overview of the potential options that exist to change irrevocable trust provisions. 

Authority in Trust Instrument: An independent Trustee or Trust Protector (sometimes referred to as a “Trust Advisor”) may 
be provided specific powers in the trust instrument itself to modify trust provisions, if such modification is necessary to 
conform to potential legislative changes and beneficiary needs. 

Trust Construction or Instruction: If the trust document or state statute is unclear as to the Trustee’s authority to act or 
which action to take, the Trustee can petition the court of jurisdiction to provide administrative instruction or construction of 
the trust language. 

Trust Reformation:  When clarification of the grantor’s intent is needed, trust reformation can be used to resolve unclear 
provisions or mistakes in the trust. To reform the trust, typically all individuals with a beneficial interest must have legal 
representation as part of the agreement or otherwise receive notification of the court proceeding. A reformation usually 
requires proof that the change is consistent with the grantor’s intent as of the original date the trust was executed. 

Private Settlement Agreement (PSA): Typically used to modify administrative trust provisions, effective from the date of the 
modification moving forward. The changes usually cannot be used to terminate the trust or change beneficial interests 
although some states may allow for such material changes depending on the parties to the agreement.  All individuals with a 
beneficial interest may require legal representation as part of the agreement or otherwise receive notification of the court 
proceeding. 
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Decanting: The process of decanting allows a Trustee to distribute trust assets to a new trust that has different terms, 
generally without court or beneficiary approval.  Common goals associated with decanting include the incorporation of more 
modern administrative provisions such as the use of a Trust Advisor or Protector, changing the Trustee or the Trustee 
succession provisions, and allowing the Trustee the ability to change the situs of the trust.  Approximately 25 states (inclusive 
of Florida, Michigan & Ohio) have enacted decanting statutes, and all of them differ to some degree regarding the required 
provisions of the old trust versus the new trust. Differences among state statutes include items such as:  

1. Do the beneficiaries need to be identical?  

2. How similar do the beneficial interests need to be?  

3. Can a beneficiary acting as Trustee exercise the power to decant?  

4. Is notice to the beneficiaries required?  

5. Is a change in situs allowable?  

6. If distribution provisions are liberal enough, can a trust beneficiary be removed?  

If the trust is not wholly discretionary, meaning the Trustee has limiting standards when making distributions, then some 
common requirements must be considered for decanting to be a viable option:   

1. The Trustee must have the power to invade principal for trust beneficiaries (if distributions are limited by an 
ascertainable standard, such as “health, education, maintenance, and support,” the trustee’s power is not sufficient to 
meet this requirement in some states or the decanting power is more narrow).  

2. Permissible beneficiaries of the new trust must include at least one of the beneficiaries of the old trust and adding new 
beneficiaries is disallowed (some states allow the addition of a power of appointment exercisable by the beneficiary that 
can benefit someone else). 

3. Certain beneficiary rights, such as an income interest or right to withdraw assets at specified ages, cannot be 
eliminated in the new trust (although they could potentially be modified from a required to discretionary distribution). 

If the trust is wholly discretionary, meaning the Trustee can make distributions without limiting standards, then the new trust 
would likely need to contain only one of the beneficiaries of the old trust.  This potentially allows more liberal changes such 
as the addition of new beneficiaries or all new trust terms. 

Uniform Trust Code: The methods for altering irrevocable trusts vary by state specific law which is frequently influenced by 
the Uniform Trust Code (UTC). The UTC is a proposal from a group of lawyers and other academics in the trust field outlining 
what they believe each state’s trust law should look like, including provisions allowing the Trustee to modify trusts using 
certain methods.  It can assist in interpreting trust law and may even be used by states that have not adopted the law for use 
in interpreting cases brought before the court.  To date, the UTC has been enacted in some form in almost 30 states 
(including Florida, Michigan & Ohio). The following are potential irrevocable trust modification options that may be available 
under the UTC.  

1. Trust Modification of Nonmaterial Terms:  If the modification does not violate a material purpose of the trust, the 
interested parties can potentially enter into a binding non-judicial settlement agreement.  Examples of nonmaterial 
matters include interpretation or construction of the terms of the trust; approval of the Trustee’s account reports; 
directing the Trustee to refrain from performing a particular act or granting the Trustee any necessary or desirable 
power; resignation or appointment of a Trustee and determination of a Trustee’s compensation; transfer of a trust’s 
principal place of administration; and the liability of a Trustee for an action relating to the trust. If the settlement 
contains terms and conditions that a court could properly approve, such changes would have the same effect as if they 
were court approved. These agreements cannot be used to create a result not authorized by law.   
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2. Trust Modification of Material Terms:  Typically requires court approval which can generally be achieved with a 
modification that has the consent of the Grantor and all the beneficiaries; consent of all the beneficiaries (most common 
way to modify an irrevocable non-charitable trust); or without consent of all beneficiaries if the non-consenting 
beneficiaries’ interests will be protected (as long as there is no conflict of interest between the beneficiaries and their 
representatives as it relates to the item in question – another beneficiary or parent may represent and bind minors, 
unborn children, or incapacitated persons); to further the purpose of the trust due to circumstances not anticipated by 
the Grantor; to correct mistakes to conform to the Grantor’s intention; or to achieve tax objectives of the Grantor that 
are not contrary to the Grantor’s probable intention. It may be possible to modify the trust without court approval in 
states that allow non-judicial settlement agreements. 

3. Power to revoke or terminate:  A trust may be terminated under the following circumstances: 

1. According to the trust terms 

2. By the court if at creation there was a “mistake,” such as fraud or undue influence 

3. The trust achieved its purpose and all interested persons are represented before the court and consent to the 
termination 

4. If the trust has assets below certain thresholds (varies by state), and it is no longer economical to continue 
the trust. 

Oher Considerations 
Trust alterations generally cannot:  

1. Change the basic purpose of the trust 

2. Restrict a withdrawal right that is currently exercisable 

3. Change the Trustee’s standards for making discretionary distributions 

4. Reduce a fixed income, unitrust, or annuity amount 

5. Eliminate State requirement for beneficiary information sharing 

6. Add new beneficiaries; although it may be possible to grant a beneficiary powers of appointment to achieve a 
result 

Tax Consequences: There are generally no income or estate tax consequences as it relates to the modification or reformation 
of the trust, as long as such changes are generally administrative in nature and the original trust is still in existence.  
Decanting differs in that the original trust no longer exists and has been appointed to a new trust (although some states do 
treat the new trust as an amendment to the existing trust).  Currently, the IRS has not issued final Treasury Regulations which 
address the Generation Skipping Transfer Tax (GSTT), Gift Tax, and Estate Tax consequences related to decanting. 
However, it is generally anticipated that GSTT Exempt status would be maintained if the decanting does not cause a shift of 
property to a lower generation for GSTT purposes, and if the new trust does not extend the trust term beyond that of the 
original trust. There would generally be no Gift Tax consequences, although it may be argued that mandatory outright 
distribution provisions from the original trust that become discretionary may be considered a gift by the beneficiary back to 
the trust.  There would generally be no Estate Tax consequences unless the new trust would provide a general (instead of 
limited) power of appointment to the beneficiary. Additionally, there would generally be no direct income tax consequences 
caused by the actual modification event. There may, on the other hand, be future implications of the new trust provisions 
such as a change in who is considered the owner of the assets for income tax purposes (e.g. change “Grantor” status) or a 
change in Trustee provisions that have an effect on income and principal expense allocations or net investment income tax 
determination (i.e. Medicare Surtax). If a trust is decanted in full, it may be suggested that a final income tax return be filed for 
the old trust and a new tax ID be issued for the new trust.  
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Trustee Liability: Usually the decision to decant a trust is made by the Trustee in his, her or its, absolute discretion, and he, 
she or it is fully liable for the outcome even though the beneficiaries are typically making the request for the change.  Formal 
beneficiary consent could limit this liability but may have undesirable tax consequences if they are agreeing to something 
that could change beneficial ownership, such as termination of an outright distribution.  

State Law:  It should be noted that requirements for using each method are specific to state law and qualified legal counsel 
should be consulted as it relates to your specific circumstances. 

Summary 
The following chart provides a high level overview of the methods and requirement for altering irrevocable trusts.   

Method 
Beneficiary 

Consent 
Court 

Proceedings 
Req’d Legal 

Representation 
Non Material 

Changes1 
Material 

Changes2 
Trust 

Termination 

Modification pursuant to Authority 
in the Trust Instrument No No No Yes Yes Yes 

Trust Instruction or Construction No Yes No Yes No No 

Reformation Possible Yes State Specific Yes Yes Yes 

PSA State Specific No State Specific Yes State Specific  
State 

Specific  

Decanting State Specific State Specific State Specific Yes Yes Yes 

1Administrative in nature 
2Correct mistakes; further trust purpose in light of unanticipated circumstances; achieve tax objectives 
 
 
 
 
 
 
 
 
 
 
 
 

Disclosure: This material is for informational purposes only and is not intended to serve as a substitute for personalized investment advice 
or as a recommendation or solicitation of any particular security, strategy or investment product. Diversification cannot assure profit or 
guarantee against loss. There is no guarantee that any investment will achieve its objectives, generate positive returns, or avoid losses. 
Sequoia Financial Advisors, LLC makes no representations or warranties with respect to the accuracy, reliability, or utility of information 
obtained from third-parties. Certain assumptions may have been made by these sources in compiling such information, and changes to 
assumptions may have material impact on the information presented in these materials. Sequoia Financial Advisors, LLC does not provide 
tax or legal advice.  Information about Sequoia can be found within Part 2A of the firm's Form ADV, which is available at 
https://adviserinfo.sec.gov/firm/summary/117756. The tax and estate planning information offered by the advisor is general in nature.  It is 
provided for informational purposes only and should not be construed as legal or tax advice.  Always consult an attorney or tax professional 
regarding your specific legal or tax situation.  Tax preparation is done by a 3rd party and not Sequoia Financial Group.  

https://adviserinfo.sec.gov/firm/summary/117756

